
UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

 
UNITED STATES OF AMERICA, 
 
 Plaintiff, 
 
and 
 
SIERRA CLUB, 
 
           Intervenor-Plaintiff, 
 
 v. 
 
DTE ENERGY COMPANY AND 
DETROIT EDISON COMPANY, 
 
 Defendants. 
 

Civil Action No. 
2:10-cv-13101-BAF-RSW 

 
Judge Bernard A. Friedman 

 
Magistrate Judge R. Steven 

Whalen 

 
MOTION TO ENTER AGREEMENT BETWEEN SIERRA CLUB AND 
DTE OR, IN THE ALTERNATIVE, NOTICE OF THAT AGREEMENT 

 
Pursuant to ¶ 121 of the proposed Consent Decree that was lodged with the 

Court on May 14, 2020, ECF No. 266-1, Sierra Club hereby submits for entry the 

Separate Agreement between it and Defendants DTE Energy Company and Detroit 

Edison Company (collectively “DTE”), which is attached as Exhibit 1.  The 

Separate Agreement provides additional air quality and public health benefits to 

communities in Southeast Michigan that have been heavily impacted by pollution 

from DTE power plants and other industrial sources.   
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As detailed in the Memorandum accompanying this Motion, the Separate 

Agreement appears to qualify as a private settlement agreement, rather than a 

consent decree, that does not need to be entered or approved by this Court in order 

for the agreement to take effect and Sierra Club’s claims in this matter to be 

resolved.  If the Court, however, concludes otherwise, Sierra Club submits that 

entry and approval should be granted because the Separate Agreement is fair, 

reasonable, adequate, and furthers the purposes of the Clean Air Act.   

 

Respectfully submitted this the 22nd day of May 2020, 

 
Shannon Fisk 
Managing Attorney 
Earthjustice  
1617 John F. Kennedy Blvd., 
Suite 1130  
Philadelphia, PA 19103 
T: 215-717-4522 
C: 215-327-9922 
sfisk@earthjustice.org  
Counsel for Plaintiff-Intervenor  
Sierra Club 
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ISSUES PRESENTED 

Pursuant to Local Rule 7.1(d)(2), the issues presented by this motion are: 
 

1. Must a Separate Agreement negotiated by Sierra Club and DTE that does 
not seek federal enforceability or continuing federal jurisdiction be entered 
and approved by the Court in order to take effect? 
 

2. If the Court determines that the Separate Agreement must be entered and 
approved in order to take effect, should the Court enter and approve the 
agreement where it is fair, reasonable, adequate, and advances the goals of 
the Clean Air Act? 
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Buckhannon Bd. and Care Home, Inc. v. W. Va. Dep’t of Health and Human Res., 
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Pedreira v. Sunrise Children’s Servs., 802 F.3d 865 (6th Cir. 2015) 
 
United States v. Akzo Coatings of Am., Inc., 949 F.2d 1409 (6th Cir. 1991) 
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INTRODUCTION 

On May 14, 2020, the United States lodged with this Court a proposed 

Consent Decree agreed to by all parties to this proceeding.  As a condition of that 

proposed Consent Decree, ECF No. 266-1 at ¶ 121, Sierra Club hereby submits for 

entry the attached Separate Agreement between it and Defendants DTE Energy 

Company and Detroit Edison Company (collectively “DTE”), which provides 

additional air quality and public health benefits to communities in Southeast 

Michigan that have been heavily impacted by pollution from DTE power plants.  

The Separate Agreement is included as Exhibit 1 to this filing.   

Pursuant to the Separate Agreement, DTE commits to: (1) funding at least 

$2 million in community based environmental projects in Ecorse, River Rouge, 

and the 48217 zip code,1 (2) carrying out a project to improve energy efficiency 

and reduce energy use at a public recreation center in the 48217 zip code, (3) 

satisfying the $5.5 million bus replacement project required under the proposed 

Consent Decree through the provision of electric buses and related electrification 

infrastructure in Ecorse, River Rouge, the 48217 zip code, and/or other non-

attainment or environmental justice areas in Wayne County, and (4) retiring certain 

power plants.    

                                            
1 The 48217 zip code is an area of southwest Detroit that borders the city of River Rouge.  
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Typically, such additional relief would have been included in the proposed 

Consent Decree and been designated as having been negotiated for by only a 

particular party (here, Sierra Club).   For example, when the consent decree settling 

similar Clean Air Act claims against American Electric Power was modified in 

2019, mitigation and power plant retirement commitments negotiated by State and 

Citizen Plaintiffs, but not the United States, were included in the consent decree 

modification but clearly designated as being only for State and/or Citizen 

Plaintiffs.  United States v. American Electric Power Service Corp., Civil Action 

No. C2-99-1250 (S.D. Ohio), July 17, 2019 Order at ¶¶ 127, 128B, and 140, 

attached as Exhibit 2.  That way, all of the terms of the modification were included 

in the consent decree modification that was subject to the Department of Justice’s 

public review procedures and court review.  Id. at 4.   

Because the additional mitigation and retirement commitments in this 

proceeding were not included in the proposed Consent Decree, Sierra Club and 

DTE negotiated those in the Separate Agreement presented to the Court herein.  As 

discussed in Section III below, that Separate Agreement appears to qualify as a 

private settlement agreement, rather than a consent decree and, therefore, does not 

need to be entered or approved by this Court in order for the agreement to take 

effect and Sierra Club’s claims in this matter to be resolved.  If the Court, however, 

concludes otherwise, Sierra Club submits that entry and approval should be 
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granted because the Separate Agreement is fair, reasonable, adequate, and furthers 

the Clean Air Act’s purpose of “protect[ing] and enhanc[ing] the quality of the 

Nation’s air resources so as to promote the public health and welfare and the 

productive capacity of its population.”  42 U.S.C. § 7401(b)(1).   

 

BACKGROUND 

This proceeding was initiated on August 5, 2010, when the United States 

filed a complaint alleging that DTE had violated the Clean Air Act’s New Source 

Review provisions by carrying out major modifications at Unit 2 of its Monroe 

Power Plant without installing modern pollution controls to reduce sulfur dioxide 

and nitrogen oxide emissions.  On September 28, 2010, Sierra Club moved to 

intervene in the proceeding, ECF No. 34, pursuant to Federal Rule of Civil 

Procedure 24 and 42 U.S.C. § 7604(b)(1)(B), which provides for intervention “as a 

matter of right” in federal enforcement actions such as the present one.2  A few 

weeks later, Sierra Club entered into a stipulation with DTE in which DTE agreed 

it would not oppose intervention because Sierra Club had not brought any claims 

beyond those asserted by the U.S.  ECF No. 42.  In that stipulation, however, 

Sierra Club “expressly reserve[d] [its] right to request different relief for [its] 

                                            
2 The Natural Resources Defense Council, which moved for and was granted intervention jointly 
with Sierra Club, withdrew from this proceeding via a stipulated dismissal of its claims under 
Federal Rule of Civil Procedure 41(a) on September 6, 2013.  ECF No. 185.  

Case 2:10-cv-13101-BAF-RSW   ECF No. 267   filed 05/22/20    PageID.7962    Page 8 of 17



7 
 

claims than the relief requested by the Governmental Plaintiff.”  ECF No. 42 at ¶ 3.  

On November 23, 2010, the Court granted intervention to Sierra Club upon 

consideration of the intervention motion and stipulation.  ECF No. 64.  

On April 9, 2014, the Court granted motions by the United States and Sierra 

Club to amend their complaints to allege additional Clean Air Act NSR violations 

at DTE’s Trenton Channel and Belle River Power Plants.  ECF No. 202.   

Litigation in this proceeding has been stayed since February 2, 2018 pending 

settlement negotiations.  ECF No. 239.  While initial negotiations occurred only 

between the United States and DTE, Sierra Club has been an active participant 

since it was included in such negotiations starting in June 2018.  ECF No. 241.  

Those negotiations culminated in the proposed Consent Decree, the requirement of 

which were summarized by the United States in its Notice of Lodging as follows:  

Under the proposed Consent Decree, DTE would be required to 
reduce emissions at each of its coal-fired electric units. The decree 
also requires DTE to pay a civil penalty of $1.8 million and perform 
an environmental mitigation project that replaces municipal buses 
with lower emissions buses. 
 

ECF No. 266 at 1.   
 

THE DTE-SIERRA CLUB SEPARATE AGREEMENT 
 

Seeing an opportunity to achieve further air quality and public health 

benefits for communities in Southeast Michigan beyond those provided in the 
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proposed Consent Decree, DTE and Sierra Club also negotiated the Separate 

Agreement.  That agreement commits DTE to four actions: 

 Fund at least $2 million in community based environmental mitigation 
projects in Ecorse, River Rouge, and the 48217 zip code, which are 
environmental justice areas that have long borne the brunt of air pollution 
from DTE’s River Rouge Power Plant and other industrial sources.  The 
projects will be proposed by a five-member committee that will include 
three community residents and will seek to maximize public health and 
environmental benefits.  The Separate Agreement prohibits the projects 
from providing a direct financial benefit to any committee member, and 
DTE cannot be the primary beneficiary of any such project.  
 

 Carry out a project to improve energy efficiency and reduce energy use at 
the Kemeny Recreation Center, which is a City of Detroit community 
recreation center located in the 48217 zip code.  
 

 Ensure that the “lower emission buses” required under the $5.5 million 
bus replacement project in the proposed Consent Decree will be electric 
buses (and related electrification infrastructure).  In addition, DTE will 
prioritize school and public transit buses in River Rouge, Ecorse, the 
48217 zip code, and other environmental justice and non-attainment area 
communities for replacement.  

 
 Retire the River Rouge, St. Clair, and Trenton Channel Power Plants by 

December 31, 2022, with a possible one-year extension if needed to 
ensure reliability.  The proposed Consent Decree requires only that DTE 
reduce emissions from those plants by retrofitting them with costly 
pollution controls, or refueling or repowering such plants.   

 
Unlike the proposed Consent Decree, ECF No. 266-1 at ¶ 105, the Separate 

Agreement does not call for this Court to retain jurisdiction to enforce compliance 

with its terms and conditions.  Instead, the Separate Agreement provides that any 

unresolved disputes arising under the agreement would need to be pursued in a 

“court of competent jurisdiction in Wayne County, Michigan.”   
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 Finally, consistent with the agreement in the proposed Consent Decree that 

the parties shall bear their own costs of this action, including attorneys’ fees, ECF 

No. 266-1 at ¶ 116, the Separate Agreement does not provide for Sierra Club to 

recover any of its attorneys’ fees or costs from the more than ten years of litigation 

that has occurred in this proceeding.   

ARGUMENT 

I. THE SEPARATE AGREEMENT IS A PRIVATE SETTLEMENT 
AGREEMENT, NOT A CONSENT DECREE 

 
Pursuant to Paragraph 121 of the proposed Consent Decree, Sierra Club is 

submitting the Separate Agreement to this Court for entry if the Court deems such 

entry necessary.  It appears, however, that the Separate Agreement is a private 

settlement agreement, not a consent decree, that therefore need not be entered and 

approved by the Court to take effect and resolve Sierra Club’s claims in this 

proceeding.3  

The U.S. Supreme Court has long distinguished between private settlement 

agreements and court-ordered consent decrees, with only the latter involving 

judicial oversight and ongoing jurisdiction to enforce.  Buckhannon Bd. and Care 

Home, Inc. v. W. Va. Dep’t of Health and Human Res., 532 U.S. 598, 604 n.7 

                                            
3 In the proposed Consent Decree, the United States notes that it “believes” that the Separate 
Agreement requires entry by the Court.  ECF No. 266-1 at ¶ 121.  Sierra Club reserves the right 
to respond to any arguments that the United States may file to support such belief.   
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(2001).  In other words, as the Sixth Circuit has explained, “a consent decree is 

essentially a settlement agreement subject to continued judicial policing.”  

Pedreira v. Sunrise Children’s Servs., 802 F.3d 865, 871 (6th Cir. 2015), quoting 

Williams v. Vukovich, 720 F.2d 909, 920 (6th Cir. 1983).  Here, as previously 

noted, the Separate Agreement does not seek any sort of ongoing federal oversight; 

instead, Sierra Club or DTE would have to pursue a breach of contract action in 

state court in the event of a breach.  Pedreira, 802 F.3d at 871.  As such, this Court 

need not put its “power and prestige . . . behind the compromise struck” by DTE 

and Sierra Club in the Separate Agreement by entering and approving that 

agreement.  Id.  Instead, after the entry of the proposed Consent Decree, the Court 

can simply dismiss this case having taken notice of the Separate Agreement but 

without incorporating the terms of that agreement into the dismissal.  Id. 

   

II. THE SEPARATE AGREEMENT IS FAIR, REASONABLE, 
ADEQUATE, AND FURTHERS THE PURPOSES OF THE 
CLEAN AIR ACT  

 
If the Court determines that the Separate Agreement must be entered and 

approved in order to take effect, such entry and approval should be readily granted.  

In reviewing a proposed consent decree, the Court is charged with determining 

whether it is fair, reasonable, adequate, and consistent with the statute under which 

the case being settled was brought.  United States v. Akzo Coatings of Am., Inc., 
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949 F.2d 1409, 1435 (6th Cir. 1991).  Such review should be guided by a 

presumption in favor of voluntary settlements.  Id. at 1436.   

With regard to fairness, the Separate Agreement arose from the more than 

two years of arms-length, good faith negotiations carried out by parties that are 

represented by experienced counsel.  In addition, settlement avoids the delays, 

costs, and uncertainties of the lengthy and resource intensive litigation that would 

be necessary if the case were to proceed.  As such, the hallmarks of fairness are 

easily met here.  See e.g., Akzo Coatings, 949 F.2d at 1435 (fairness of a decree 

may take into account “the strength of plaintiff’s case, the good faith efforts of the 

negotiators, the opinions of counsel, and the possible risks involved in the 

litigation if the settlement is not approved.”); United States v. Metro. Gov’t of 

Nashville & Davidson Cty., No. 3:07-1056, 2009 WL 690693, at *6 (M.D. Tenn. 

Mar. 12, 2009) (same).     

The reasonableness and adequacy of the Separate Agreement is shown in at 

least three ways.  First is the agreement’s “likely effectiveness . . . as a vehicle for 

cleansing the environment.”  Metro. Gov’t of Nashville, 2009 WL 690693 at *6, 

citing Akzo Coatings, 949 F.2d at 1436.  Through mitigation projects, provision of 

electric buses, and power plant retirements, the Separate Agreement will further 

reduce people’s exposure to harmful air pollutants beyond what will be achieved 

under the proposed Consent Decree.  In addition, the Separate Agreement directs 
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those reductions to the communities that have been especially hard hit by air 

pollution from DTE’s power plants and other industrial sources for decades – the 

48217 zip code, River Rouge, and Ecorse.  Such direction increases the likely 

effectiveness of the projects that will be undertaken.  

Second, the mitigation projects in the Separate Agreement are plainly in the 

public interest, as they provide millions of dollars of funding for mitigation 

projects in economically struggling communities.  Metro. Gov’t of Nashville, 2009 

WL 690693 at *6 (citing the provision of $2.8 million in funding for local 

community projects as support for finding that proposed consent decree served the 

public interest).   

Third, the air quality and public health benefits that will be provided by 

community environmental mitigation projects, electric buses, and retirement of 

certain polluting power plants plainly advance the Clean Air Act’s goal of 

“protect[ing] and enhanc[ing] the quality of the Nation’s air resources so as to 

promote the public health and welfare and the productive capacity of its 

population.”  42 U.S.C. § 7401(b)(1); see Akzo Coatings, 949 F.2d at 1439 (noting 

that proposed consent decree accomplished two principal goals of the 

environmental statute at issue in that proceeding).  
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For each of these reasons, entry and approval of the Separate Agreement, if 

necessary, should be granted.4  

CONCLUSION 

In this proceeding, DTE and Sierra Club negotiated mitigation and 

retirement commitments that, because they were not included in the proposed 

Consent Decree, are set forth in a Separate Agreement.  Those commitments will 

provide significant air quality and public health benefits to communities in 

Southeast Michigan through millions of dollars of mitigation projects targeted to 

the communities hardest hit by pollution, and a commitment by DTE to retire three 

highly polluting power plants.  Under relevant case law, it appears that the 

Separate Agreement, which does not seek federal enforcement or continuing Court 

jurisdiction, is a private settlement agreement that does not need to be entered and 

approved by the Court.  If the Court decides otherwise, however, such entry and 

approval should be granted to this fair, reasonable, and adequate Separate 

Agreement that advances the goals of the Clean Air Act.   

 

Respectfully submitted this the 22nd day of May 2020, 

                                            
4 In the proposed Consent Decree, the United States “reserves the right to object” to the Separate 
Agreement.  ECF No. 266-1 at ¶ 121.  In the event that such objection is filed, Sierra Club 
reserves the right to respond to any contention by the United States that it has the authority or 
jurisdiction to object to the Separate Agreement, along with the bases for any such objection.  
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CERTIFICATE OF SERVICE 

I certify that this document was filed through the Court’s ECF system, which 

will cause copies to be sent to all counsel of record 

     
  
 

 
      Shannon Fisk 
      Counsel for Plaintiff-Intervenor  

Sierra Club 
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AGREEMENT BETWEEN SIERRA CLUB 
AND DTE ENERGY COMPANY AND DETROIT EDISON COMPANY 


The Parties to this Agreement (“Agreement”) are Sierra Club on the one hand and DTE 


Energy Company and Detroit Edison Company (collectively, “Detroit Edison”) on the other. 


RECITALS 


WHEREAS, the United States of America (“United States”), on behalf of the United 


States Environmental Protection Agency (“EPA”), filed a complaint against Detroit Edison on 


August 5, 2010, and Sierra Club subsequently intervened.  United States, et al. v. DTE Energy 


Company, et al., No. 2:10-cv-13101-BAF-RSW (E.D. Mich.). 


WHEREAS, the United States and Sierra Club were later granted leave to amend their 


complaints (“Complaints”) and thereafter filed amended complaints (“Amended Complaints”), 


which alleged violations of the Clean Air Act (”CAA” or “the Act”) against Detroit Edison.  


Sierra Club, however, was denied leave to assert certain additional claims in its Amended 


Complaint.  


WHEREAS, Detroit Edison does not admit any liability arising out of the transactions or 


occurrences alleged in the Complaints. 


WHEREAS, the United States, Sierra Club, and Detroit Edison have executed and are 


lodging a Consent Decree (hereinafter “US Consent Decree”).   


WHEREAS, in light of this and other ongoing matters in which Sierra Club and Detroit 


Edison have been involved, they desire to foster a spirit of cooperation and to work together for 


the benefit of the local community by undertaking the projects as described in Appendix A to the 


Agreement.  They therefore have separately agreed to the terms of this Agreement as further 


consideration to resolve certain disputes between Sierra Club and Detroit Edison under federal 
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law, including but not limited to claims that the Court denied Sierra Club leave to assert in its 


Amended Complaint, as described further herein.  


WHEREAS, the Parties recognize that this Agreement has been negotiated in good faith 


and that their settlement will avoid the expense and uncertainty of continued or potential 


litigation. 


NOW, THEREFORE, without admission of any violation of law or liability by Detroit 


Edison, the Parties agree to the following:   


APPLICABILITY 


1. The provisions of this Agreement shall apply to and be binding upon the Sierra


Club and upon Detroit Edison and their respective successors, assigns, or other entities or 


persons otherwise bound by law.  This Agreement may be assigned by Detroit Edison to another 


entity in connection with the sale or transfer of the River Rouge, Trenton Channel, or St. Clair 


power plants, and Detroit Edison shall be relieved of its obligations hereunder with respect to 


River Rouge, Trenton Channel, or St. Clair power plants if any of those plants are sold, 


transferred, or assigned, on and after such sale, transfer, or assignment provided that the 


purchaser, transferee, or assignee executes an assignment agreement as a condition of the sale, 


transfer, or assignment and agrees in writing to be bound by and liable for all of Detroit Edison’s 


requirements in this Agreement being assumed.  This Agreement is not assignable by the Sierra 


Club. 


2. Detroit Edison shall expressly condition the sale or transfer of its River Rouge,


Trenton Channel, or St. Clair power plants on any current or future buyer’s or transferee’s 


express acceptance of the retirement requirements set forth in this Agreement. 
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DEFINITIONS 


3. The Definitions and other provisions set forth in Section III of the US Consent


Decree are hereby incorporated herein as if fully set forth in (and shall be deemed to be part of) 


this Agreement.    


COMPLIANCE REQUIREMENTS 


4. By no later than the specific dates set forth below, Detroit Edison shall Retire the


following Units: 


Unit Name Compliance Deadline 
(For Each Individual Unit) 


River Rouge Unit 3 December 31, 2022 


St. Clair Units 2-3 and 6-7 December 31, 2022 


Trenton Channel Unit 9 December 31, 2022 


5. Notwithstanding the deadlines in Paragraph 4 above, if the Retrofit, Refuel,


Repower deadlines set forth in Paragraph 7 of the US Consent Decree for River Rouge Unit 3, 


St. Clair Units 2-3 and 6-7, or Trenton Channel Unit 9 are extended pursuant to that Paragraph or 


pursuant to the Force Majeure provisions of the US Consent Decree, the Retirement dates of 


these Units shall be extended to the same extent. 


6. The provisions set forth in Section V (Prohibition on Netting Credits or Offsets)


of the US Consent Decree apply to the emission reductions that result from Detroit Edison’s 


compliance with the requirements of Paragraph 4 above, and such provisions are hereby 


incorporated herein as if fully set forth in (and shall be deemed to be part of) this Agreement. 
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ENVIRONMENTAL MITIGATION PROJECTS 


7. Detroit Edison shall implement the Environmental Mitigation Projects


(“Projects”) described in Appendix A to this Agreement.  


8. Detroit Edison shall maintain, and present to Sierra Club upon request, documents


to substantiate the completion of the Project described in Appendix A, and shall provide these 


documents to Sierra Club within 30 Days following such request. 


9. Detroit Edison shall use good faith efforts to secure as much environmental


benefit as possible for each of the Projects, consistent with the applicable requirements and limits 


of this Agreement. 


10. Within 60 Days following the completion of each Project required under this


Agreement (including any applicable periods of demonstration or testing), Detroit Edison shall 


submit to Sierra Club a report that documents the date that the Project was completed and the 


Project Dollars expended by Detroit Edison in implementing the Project.   


11. In connection with any communication to the public or to shareholders regarding


Detroit Edison’ actions or expenditures relating in any way to the Environmental Mitigation 


Projects set forth in Appendix A, Detroit Edison shall include prominently in the communication 


the information that the actions and expenditures were required by this Agreement. 


REMEDIES 


12. The Parties agree that neither Party will be responsible or liable for monetary


damages (direct, indirect, consequential, etc.) as a result of any breach of this Agreement.  The 


Parties acknowledge and agree that monetary damages are not available as a remedy in the event 


the obligations of this Agreement are breached.  The Parties agree that monetary damages would 
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not be an adequate remedy for material breach of this Agreement, and that no adequate remedy 


at law exists for noncompliance with the terms of this Agreement.  


13. Accordingly, the Parties expressly agree that an award of injunctive relief is the 


appropriate remedy for a material breach of the obligations under this Agreement, provided the 


reviewing court has followed appropriate procedures for issuing injunctive relief.  The Parties 


also agree that should either Party commence any legal action to enforce this Agreement, that 


neither Party will seek any remedy except specific performance. 


RELEASE 


14. In consideration of the terms of this Agreement and other good and valuable 


consideration, receipt of which is hereby acknowledged, Sierra Club hereby remises, releases, 


and forever discharges Detroit Edison, its successors, assigns, subsidiaries, and affiliates, and 


each of their respective employees, representatives, officers, directors and shareholders of and 


from any and all claims that Sierra Club made or could have made against Detroit Edison that 


arose, directly or indirectly, from any modifications commenced at any System Unit prior to the 


Effective Date of this Agreement, including but not limited to those set forth in its Amended 


Complaint and related to the System Units and those that the Court denied Sierra Club leave to 


include in its Amended Complaint, under any or all of the following federal CAA provisions: (a) 


Part C or D of Subchapter I of the CAA, 42 U.S.C. §§ 7470-7492, 7501-7515, and the 


implementing PSD and Nonattainment NSR provisions of the Michigan SIP; (b) Section 111 of 


the CAA, 42 U.S.C. § 7411, and 40 C.F.R. Section 60.14; and (c) Title V of the CAA, 42 U.S.C. 


§§ 7661-7661f.  Notwithstanding any foregoing provisions to the contrary, Sierra Club reserves 


its rights to enforce Detroit Edison’s obligations under this Agreement pursuant to paragraphs 
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12, 13, 15, and 21 of this Agreement, and under the US Consent Decree pursuant to the terms of 


that Consent Decree.   


DISPUTE RESOLUTION 


15. Before commencing any legal action to enforce this Agreement for a Party’s


material breach of this Agreement, a Party must: i) notify the other Party in writing of such 


material breach providing details regarding the nature of the breach, so that the other Party could 


explore whether it could cure such material breach through diligence and ii) take at least 30 days 


before filing any such action, during which period the Parties will undertake all reasonable 


efforts to resolve the matter, provided, further, if the non-performing Party is working to 


diligently cure the material breach, and the non-performing Party cannot reasonably cure in 30 


days, such Party, provided it exercises diligence to cure the breach, will be given more time to 


cure the breach before an action is filed. 


SALES OR TRANSFERS OF OPERATIONAL OR OWNERSHIP INTERESTS 


16. At least 60 Days prior to any transfer of ownership or operation of any System


Unit, Detroit Edison shall provide a copy of this Agreement to the proposed transferee and shall 


simultaneously provide written notice of the prospective transfer to Sierra Club.  No transfer of 


ownership or operation of a System Unit, whether in compliance with the procedures of this 


Paragraph or otherwise, shall relieve Detroit Edison of the obligation to ensure that the terms of 


this Agreement are implemented, unless and until: 


a. the transferee agrees, in writing, to undertake the obligations required by


this Agreement with respect to that System Unit(s); 


b. Sierra Club consents, in writing, to relieve Detroit Edison of its Consent


Decree obligations applicable to such System Unit(s); and 
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c. the transferee becomes a party to this Agreement with respect to the 


System Unit(s), pursuant to Paragraph 20 below (Modification). 


17. Any attempt to transfer ownership or operation of any of the System Units or any 


portion thereof, without complying with Paragraph 16 above constitutes a breach of this 


Agreement. 


NOTICES 


18. Notices to Sierra Club or Detroit Edison related to this Agreement shall be made 


as follows: 


As to the Sierra Club: 
 
Shannon Fisk 
Earthjustice 
1617 John F. Kennedy Blvd. Suite 1130 
Philadelphia, PA 19103 
sfisk@earthjustice.org 
 
As to Detroit Edison: 
 


 DTE Energy Company 
 Office of the General Counsel  
 One Energy Plaza  
 Detroit, MI  48226 
 
 Attn: DTE Electric General Counsel  


  
With copy to: 


 
DTE Energy Company 


 Environmental Management & Resources 
 One Energy Plaza 2455 WCB 
 Detroit, MI  48226 
 
 Attn: Vice President 
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EFFECTIVE DATE 


19. The effective date of this Agreement shall be the date following the date on which


the District Court for the Eastern District of Michigan enters the US Consent Decree and 


dismisses the Amended Complaints filed by the United States and Sierra Club. 


MODIFICATION 


20. The terms of this Agreement may be modified only by a subsequent written


agreement signed by the Parties to this Agreement. 


CHOICE OF LAW 


21. This Agreement will be construed and governed in all respects by the laws of the


State of Michigan, without regard to the principles of conflicts of law.  A Party seeking to 


resolve a dispute arising over the terms and conditions contained in this Agreement must seek 


relief from a court of competent jurisdiction located in Wayne County, Michigan.   


SIGNATORIES AND SERVICE 


22. The undersigned representative of Detroit Edison and Sierra Club certifies that he


or she is fully authorized to enter into the terms and conditions of this Agreement and to execute 


and legally bind to this document the Party he or she represents. 


23. This Agreement may be signed in counterparts, and such counterpart signature


pages shall be given full force and effect. 
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FOR SIERRA CLUB 


By its Counsel: 


_______________________________ ______5/11/20___ 
Date Shannon Fisk 


Managing Attorney 
Earthjustice 
1617 John F. Kennedy Blvd. Suite 1130 
Philadelphia, PA 19103 


FOR DTE ENERGY CO. AND DETROIT EDISON CO. 


________________ ______________________________ 
Date  Randall L. Rutkofske 


Vice President & Deputy General Counsel DTE Energy 
General Counsel DTE Electric Company 
One Energy Plaza, 2335 WCB, Detroit MI 48226 


055788.0000042 EMF_US 79893973v10 
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APPENDIX A 


ENVIRONMENTAL MITIGATION PROJECTS 
FOR AGREEMENT BETWEEN PLAINTIFF SIERRA CLUB AND DEFENDANTS DTE 


ENERGY COMPANY AND DETROIT EDISON COMPANY 


1. Defendants shall comply with the requirements of this Appendix and Paragraphs


7 through 11 (Environmental Mitigation Projects) of the Agreement to implement and secure the 


benefits of each of the projects described in this Appendix.  


A. Bus Replacement Project - Electrification


2. For purposes of carrying out the Bus Replacement Project set forth in Appendix A


to the US Consent Decree, Defendants shall propose and implement a plan to replace school 


buses and/or municipal transit buses with electric buses and related electrification infrastructure. 


Defendants shall seek and prioritize making such bus replacements in Ecorse, River Rouge, the 


48217 zip code, and/or other non-attainment and/or environmental justice areas within Wayne 


County.   


B. Community Based Environmental Projects (no less than $ 2 million)


3. DTE will establish, within 120 days of the effective date of the Agreement, a


Community Environmental Action Committee (“Committee”) that will assist DTE in selecting 


and implementing projects within Ecorse, River Rouge, and the 48217 zip code.   


4. The Committee will be made up of five members: One DTE representative; one


representative from an academic institution with a focus on public health and/or the 


environment; and three community members who reside in Ecorse, River Rouge, or the 48217 
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zip code.   DTE shall consult with Sierra Club to identify a list of community members to serve 


on the Committee.   


5. DTE is responsible for convening the committee as necessary, but no less than


once a quarter for the first year after its establishment, to consider and recommend community 


based environmental projects.  The projects recommended by the Committee will seek to 


maximize public health and environmental benefits in Ecorse, River Rouge, and/or the 48217 zip 


code, and may include urban solar arrays, installation of air filtration systems in public schools 


and homes, urban forestation, health and safety retrofits for low-income customers, and reducing 


energy use and overall energy cost burden.  The Committee will make project recommendations 


by majority vote of all members.  The Committee may recommend projects on a rolling basis, 


and shall recommend projects totaling at least $2 million no later than June 30, 2021.    


6. The Committee shall not propose, and DTE will not fund, any project that would


provide a direct financial benefit to any Committee member, or for which the entity or entities 


that selected such members would be the primary beneficiary of a project.  DTE will not be 


deemed the primary beneficiary of a project solely because it is the owner, operator, seller, or 


purchaser of electricity or renewable energy credits from projects recommended by the 


committee, or because of good will generated as a result of DTE funding such projects. 


7. Committee members filling the three “community member” seats on the


committee will be eligible for a per-meeting stipend of $300 for all in-person meetings, and a 


$100 stipend for all meetings conducted through remote participation.  DTE will pay the stipends 


from funds outside the settlement. The stipend does not create a legal, financial, or fiduciary 


relationship between DTE and the community members of the Committee, and should not be 


used as any evidence of a conflict of interest. 
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8. DTE shall fund and/or implement one or more of the projects recommended by


the Committee and complete such project or projects no later than June 30, 2023.    DTE shall 


spend no less than $2 million on these projects. 


9. DTE will inform the Committee of progress on the projects on a semi-annual


basis after each project is selected. 


10. In all communications to the public or shareholders about the projects


recommended by the Committee and formally selected by DTE, Defendants shall include 


prominently in the communication that the projects were required by the Agreement and the 


Committee’s role in selecting the project. 


C. Energy Efficiency Improvement Project at Kemeny Recreation Center


11. DTE will work with Kemeny Recreation Center, located at 2260 S. Fort St., in the


Boynton community in Detroit, Michigan, to improve energy efficiency and reduce overall 


energy use at the facility, DTE will fund at least one project to advance such energy efficiency 


and use goals at the Center. 


12. DTE will inform Sierra Club when DTE selects a project and when it has


completed the project. Such project shall be selected within one year, and completed within three 


years, of the effective date of the Agreement. 


Case 2:10-cv-13101-BAF-RSW   ECF No. 267-1   filed 05/22/20    PageID.7984    Page 13 of
 13












Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 1 of 38  PAGEID #: 14855


Exhibit 2 


Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.7985    Page 1 of 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 2 of 38  PAGEID #: 14856Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.7986    Page 2 of 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 3 of 38  PAGEID #: 14857Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.7987    Page 3 of 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 4 of 38  PAGEID #: 14858Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.7988    Page 4 of 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 5 of 38  PAGEID #: 14859Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.7989    Page 5 of 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 6 of 38  PAGEID #: 14860Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.7990    Page 6 of 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 7 of 38  PAGEID #: 14861Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.7991    Page 7 of 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 8 of 38  PAGEID #: 14862Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.7992    Page 8 of 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 9 of 38  PAGEID #: 14863Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.7993    Page 9 of 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 10 of 38  PAGEID #: 14864Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.7994    Page 10 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 11 of 38  PAGEID #: 14865Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.7995    Page 11 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 12 of 38  PAGEID #: 14866Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.7996    Page 12 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 13 of 38  PAGEID #: 14867Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.7997    Page 13 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 14 of 38  PAGEID #: 14868Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.7998    Page 14 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 15 of 38  PAGEID #: 14869Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.7999    Page 15 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 16 of 38  PAGEID #: 14870Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8000    Page 16 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 17 of 38  PAGEID #: 14871Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8001    Page 17 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 18 of 38  PAGEID #: 14872Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8002    Page 18 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 19 of 38  PAGEID #: 14873Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8003    Page 19 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 20 of 38  PAGEID #: 14874Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8004    Page 20 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 21 of 38  PAGEID #: 14875Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8005    Page 21 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 22 of 38  PAGEID #: 14876Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8006    Page 22 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 23 of 38  PAGEID #: 14877Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8007    Page 23 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 24 of 38  PAGEID #: 14878Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8008    Page 24 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 25 of 38  PAGEID #: 14879Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8009    Page 25 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 26 of 38  PAGEID #: 14880Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8010    Page 26 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 27 of 38  PAGEID #: 14881Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8011    Page 27 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 28 of 38  PAGEID #: 14882Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8012    Page 28 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 29 of 38  PAGEID #: 14883Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8013    Page 29 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 30 of 38  PAGEID #: 14884Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8014    Page 30 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 31 of 38  PAGEID #: 14885Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8015    Page 31 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 32 of 38  PAGEID #: 14886Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8016    Page 32 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 33 of 38  PAGEID #: 14887Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8017    Page 33 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 34 of 38  PAGEID #: 14888Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8018    Page 34 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 35 of 38  PAGEID #: 14889Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8019    Page 35 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 36 of 38  PAGEID #: 14890Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8020    Page 36 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 37 of 38  PAGEID #: 14891Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8021    Page 37 of
 38







Case: 2:99-cv-01182-EAS-KAJ Doc #: 606 Filed: 07/17/19 Page: 38 of 38  PAGEID #: 14892Case 2:10-cv-13101-BAF-RSW   ECF No. 267-2   filed 05/22/20    PageID.8022    Page 38 of
 38







